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FIRST GENERAL COUNSEL’S REPORT

COMPLAINANTS:

RESPONDENTS:

RELEVANT STATUTES:

INTERNAL REPORTS CHECKED:
FEDERAL AGENCIES CHECKED:

MUR: 6486
DATE COMPLAINT FILED: 08/10/11

.DATE OF NOTIFICATION: 08/12/11

LAST RESPONSE RECEIVED: 09/21/11
DATE ACTIVATED: 09/28/11

EXPIRATION OF SOL: 07/01/16 (carliest)/
12/31/16 (latest)

MUR: 6491

DATE COMPLAINT FILED: 08/16/11
DATE OF NOTIFICATION: 08/19/11
LAST RESPONSE RECEIVED: 09/13/11
DATE ACTIVATED: 09/28/11

EXPIRATION OF SOL: 07/01/16 (earliest)/
12/31/16 (latest)

James C. “Jim” Wark, Chair
Angelina (Texas) County Democratic Party

Nell Stevenson

Mark Hicks
JM Management
Unknown Respondents

2U.S.C. § 434(c)

2US.C. § 441d(a)

11CFR. §10022(s)

11 CFR. §109.10
11CFR. § 110.11

Independent Expenditure Reports
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L INTRODUCTION

The nearly identical complaints in MURs 6486 and 6491 allege that two large billboard .
advertisements in Lufkin, Texas that expressly advocate the defeat of President Obama lack
disclaimers identifying who paid for them. The complaints reference a newspaper article that
identifies Mark Hicks as the billboards’ owner. Hicks and his company, JM Managemest,
(“Respondents”) filed virtuelly ideatieal responses, in which they refused to identify the pesuen
or persans respamnible for the adverticenmnts, Rospontiants mainicin that the hitkboards axe
“simply a domonstratico of an anonyeous individual’s right to express an opinien in o publia
format.”

Based on the complﬁints and responses, we recommend that the Commission find reason
to believe that one or more unknown respondents violated 2 U.S.C. § 441d by failing to identify
who paid for the two billboards and whether a candidate authorized them. We also recommend
that the Commission find reason to believe that one or-more unknown respondents violated
2U.S.C. § 434(c) by failing to report the billboards as independent expenditures. We further
recommend that the Commission take no action at this time as to Mark Hicks and JM
Management and authorize an investigation to determire the idesitity of'the unknewn
respandents, the nost of the bilbomds, and awnather the vaknown respnndents coordimated with
any federal candidate.
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II. FACTUAL AND LEGAL ANALYSIS

A. Facts

The complaints allege that the two billboards display the following advertisement:
MORE TAXES!

MORE WELFARE!

MORE GOVERNMENT!

VOTE OBAMA OUT!

See MUR 6491 Complaint (attaching photograph). To the right of the text is a large headshot of
President Obama in a red cirsle with a eed slash through it. See id The biltboards are located on

the side of a four-lane, divided highway in Lufkin, Texas. See id., Attachment 1 (screenshat

from KTRE-TV news story, Aug. 5, 2011, available at

The newspaper article attached to the complaint in MUR 6486 reports that Hicks said that
the billboards went up around July 1, 2011, and that the individuals paid for them to remain for
six months. Audrey Spencer, Anti-Obama Billboards May Violate Ad Guidelines, LUFKIN
DALY NEWS, Aug. ,2011, at 1 (the “Lufkin News Article”).! The Lufkin News Article further
attrfbutes to Hicks the claim that the individuals who paid for the billboards wished to remain
anonymous, id., a position consistent with the Reapandents’ subsequent response. Finally, the
camplaints allege that the billhwards laek: disclaimers identifying who paid fior them, in vialation
qf the Federal Election Campaign Act of 1971, as amended (the “Act”). Complaints at 1.

Respondents deny that a violation occurred and maintain that the billboards are “simply a
demonstration of an anonymous individual’s right to express an opinion in a public format
without subjection to harassment.” See MUR 6486, Hicks & JM Management, Response at 1.

! President Obama declared his candidacy for the 2012 Presidential election on April 5, 2011,
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Respondents maintain that the statement on the billboards does “not call for an endorsement of
another person who might seek the political office in question; it simply states a belief that Mr.
Obama should not be re-elected.” (emphasis in original). Finally, Respondents contend that,
“[u]nder our Constitutionally-protected rights to free speech, this [anonymous] individual should
be allowed to implore.his or her fellow citizens to visit the polls and lawfully remeove any current
office-holder whose actions sre deemed untcceptable.” Id.

B.  Legal Anulysis

1. TheBillbosrds Lack Required Disclaimers

The Act requires that whenever a political committee makes a disbursement for the
purpose of financing any communication through any outdoor advertising facility or any other
type of general public political advertising, or whenever any person makes a disbursement for -
the purpose of financing communications expressly advocating the election or defeat of a clearly
identified candidate, such communication must include a disclaimer. 2U.S.C. § 441d(a); 11
CF.R. § 110.11. The communication must disclose (i) who paid for the communication;
(ii) whether it was authorized by a candidate, an authorized political committee of a candidate, or
its agents; and (iii) if not yuthorized by the candidate, its political committee, or agent, the rame,
addeess, phont: nomirer, or weeb arldress of the pesson wim paid for tha cmmp:ﬂcation, as well ap
the fast that the jonenunication was not guthorized by any camiidate ar autharized committee of
a cendidate. 2 U.S.C. § 441d(a)(1)-i3). The payment, authorization, ard identification
information must be printed in a box in sufficiently sized type and with adequate color contrast.

2U.S.C-§ 441d(c).

Under the Commission’s regulations, a communication contains express advocacy when,

among other things, it uses phrases such as “vote against Old Hickory,” “defeat” accompanied by
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a picture of a candidate, or “reject the incumbent,” or uses campaign slogans or individual words
that in context can have no other reasonable meaning than to urge the defeat of a clearly
identified candidate. 11 C.F.R. § 100.22(a).

The disclaimer requirements of 2 U.S.C. § 441d(a) apply to the billboards. They are
“outdoor advertising facilitics” and/or “general public political advertising” and they contain
express advocacy. The phrase *Vote Obama Out!” expressly urges President Obama’s defeat.

11 C.FR. § 100.22(a). In additinn, the billboards contain a pictme of Pmsitlm;t Qbama inside a

" red alash, graphically urging the dnikat of Presitient Obuma. /d Thus, regardless of whether a

political committee or a person paid for and disseminated the billboard advertisemt's, the signs
should have contained disclaimers. '

Respondents, who admit only to owning the billboards, rely on the First Amendment and
“an anonymous individual’s right to express an opinion in a public format.” That reliance is
mis.plwed. In an unbroken line of cases beginning with Buckley v. Valeo, 424 U.S. 1, 66 (1976),

and ending most recently in Citizens United v. FEC, 130 S. Ct. 876, 914 (2010), the Supreme

Court has expressly held that disclaimer requirements for campaign spending and ddvertisements
related to féderal dlections do not offend the First Amendment. See also McConnell v. FEC,

540 U.8. 93, 196-97 (2003) (upholding disclaimer requirements for electionnering
wmm:aﬁons).

The Court’s decision in McIntyre v. Ohia Election Commission, 514 U.S. 334 (1995), is
not to the contrary. Mcintyre recognized a First Amendment right to anonymous speech only
where it related to “referenda or other issue-based ballot measures,” and where the nature of the
speech — such as a pamphlet — was so personal as to “reveal[] unmistakably the content of her

thoughts on a controversial issue.” Id. at 355; see also, Public Citizen v. FEC, 268 F.3d 1283,
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1288-89, 1291 (11th Cir. 2001) (distinguishing Melnyre and upholding 2 U.S.C. § 441d(a)(3)'s

candidate authorization provision as applied to independent expenditures); Kentucky Right to
Life v. Terry, 108 F.3d 637, 648 (6th Cir. 1997) (distinguishing McIntyre and upholding
Kentucky’s identification disclaimer for independent expenditures). Cf. FEC v. Survival
Education Fund, 65 F.3d 285, 296-97 (2d. Cir. 1995) (distinguishing McIntyre and upholding
2U.S.C. § 441d(a)(3)’s application to solicitations, not independent expenditures, as
constitutionally valid).

In refusing to reveal the ad sponsors, Respondents cite the right to exercise anonymous
speech “without subjection to harassment.” Reading the response exparsively, it could be read
to claim that the billboards lacked a disclaimer because the sponsors feared harassment as a
consequence of their expressed view on President Obama. But such a bare claim, without more,
obliquely raised by a third party on behalf of unidentified speakers, falls far short of overcoming
the disclaimer obligations prescribed in the Act and Commission regulations.

The Supreme Court has held that, to avoid disclosure, speakers must “show ‘a reasonable
probability that the compelied dis¢losure of personal information will subject them to threats,
harassment, or reprisals from eitlr Government officials or private parties.”” Doe v. Revd,

130 S. Ct. 2811, 2820 (2010) (enphasis addad) (intemal citations omitted) (quoting Buckley, 424
U.S. at 74 (citing Citizaus United v. FEC, 130 S. Ct. at 915)) (rejacting facial challsnge to state
law requiring disclosure af petition signatures). “The proof may include, for example, specific
evidence of past or present harassment of members due to their associational ties, or of

harassment directed against the organization itself. A pattern of threats or specific

' manifestations of public hostility may be sufficient.” Buckley, 424 U.S. at 74.
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Here, Respondents utterly fail to make the required showing. In fact, they make no
showmg of a “reasonable probability of harassment” of the third-party ad sponsors. At the
threshold, to consider whether the sponsors’ effort to avoid the disclaimer requirements set forth
in Section 441d(a)(3), Respondents must present some factual basis for such a claim, See Brown
v. Socialist Workers '74 Campaign Committee (OHIO), 459 U.S. 87, 98-100 (1982) (noting
evidence presented to district court included pattem of “threatening phone calls and hate mail,
the bumm of SWP literature, the destruction of SWP members’ pmperty, police lransmenst of a
perty candidate, and the firing af shots at an SWP offica”); FEC v. Hall-Tyner Election
Campaign Committee, 678 F.2d 416, 423 (2d. Cir. 1982) (“When fear of injury that is neither
imaginery [sic] nor speculative discourages the exercise of valued and revered First Amendment
rights, courts must intercede.™); see also Doe v. Reed, __F. Supp. 2d __, 2011 WL 4943952, at
17 (W.D. Wash. Oct. 17, 2011), appeal docketed, No. 11-35854 (9th Cir. Oct. 18, 2011)
(rejecting as-applied challenge to state law requiring disclosure of petition sigpatures because
evxdence of threats, harassment, or reprisals did not satisfy “reasonable probability” standdrd);
ProtectMarriage.com v. Bowen, 395 F, Supp. 2d 1197, 1218-18 (E.D. Cal. 2009) (concludlng
that even *vandalism, protests that at tinses turned vielent, and the threat of injury, up to and
including pne death thoeat” failed tn satisfy “reasonnble probability” standard).

Here, Respandents have proffered o faats supparting a reasemnble possikility that the ad
sponsors could be subject to harassment if their identities are disclosed. They fail even to
ideatify the type of harassment that might be directed st the third-perty sponsors that they seck 1o
shield from the Act’s disclosure requirements. If, however, Respondents — or preferably the ad
sponsorsi themselves ~ can make a concrete and credible showing of a reasonable probability of

harassment during our investigation, we of course will consider it at that time,
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The Commission generally has pursued enforcement in express advocacy disclaimer
cases that may result in a civil penalty greater than 81,060. See MUR 5024R (Council for
Responsible Government) ($5,500 civil penalty for two House race brochures with a partial
disclaimer); MUR 4759 (Maloof) (87,500 civil penalty for 108,000 flyers, 30 outdoor signs, and
3,000 furidraising invitations that lacked disclaimers);? MUR 4811 (Spratt) ($2,000 civil penalty

" for yard and road signs); see also MUR 6317 (Utah Pefenders of Constitutional Integtity)

(Cammission authosized pre-probable cause conciliation and $1,400 civil pesalty in casa
involving politigal committee status, reporting, and discleimer violations on 2,600 mailers).

In contrast, the Commission has not pursued enforcement in express advocacy disclaimer
matters where the apparent cost of the communications generated a civil penalty below $1,000 or
where the respondents toc;k prompt corrective action, See MUR 6404 (Stutzman) (Commission
dismissed as to billboard and found no reason to believe as to three road signs estimated to cost
less than $2,000 and display-ed for one month); see also MUR 6378 (Conservatives for Congress)
(EPS) (billboard owner affixed disclaimers on three billboards a few days after receiving
complaint; reminder letter sent); MUR 6118 (Roggio) (EPS) (billboards with partial disclaimer
that werr quickly fixed; cuation letter sent). .

Here, an invmigal:i:hx is alearly warramted. Firat, thare are ng disclaimens on the
billboards, the payor’s identity is not obvious, and there is no information that corrective
disclaimers have been added to the billboards since the complaints were filed. Secound, the

billboards clearly contain express advocacy. Third, we expect the cost of two large billboards on

3 The Maloof case also involved a failure to file a Statement of Candidacy violation.
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display for six months likely suffices to justify the use of Commission resources.” Fourth, and

finally, Respondents know who paid for the ads anql what they cost. Unlike in other matters
where the information in the complaint was so lacking as to prevent the Commission from
naming a respondent,’ here there is a high likelihood of identifying and locating the responsible
party or parties in this case.’

Accondingly, we recommmend that the Commission find reason to believe that unknown
respondents vialated 2 U.S.C. § 441d(a) by failing to include & disclaimer o twa billbeards
advocating the defeat of a federal candidate, Wa alse recommend that the Cammission take no
action at this time as to Mark Hicks and J]M Management. Although there is no information that
they are responsible for the advertisements, their responses leav_e open the possibility that they
may have been involved with the content or funding of the billboards. -We expect to be able to
make an appropriate recommendation as to Mark Hicks _and JM Management after a short
investigation.

2. The Billboards Should Have Been Disclosed as Independent
Expenditures

As a direct consequence of a finding that there is reason to believe the billboards may

constitute a violation of the discinimer regulations, so too there would be reason to belicve that

3 While there ia no ihfenmatian shaut s amounts paid for these bilibensds er the sharges for biliboard displays, an
Internet search revealed that a large, national company would typically charge $1,150 for two similarly sized
billboards in Lufkin, Texas for a four-week period. See www.lamaroutdoor.com. Thus, the display cost for six
months may have been appronimately $6,900, not including production costs, an amvount that is signifionstly higher
than the cost in a recent comparable matter in which the Commission did not pursue the respondents. See MUR
6404 (Stutzmnan) (the amount in violation was likely less than $2,000).

4 Sex MUR 5455 (Unkawm in Seush Dalsota) (BPS) (“without the last four digits of the phoae number whens the
calls emenetedfrom it was unlikely that an investigation would uitimnsely revaal tie source of the ealls”); ace also
MUR 6135 (Unknawn Respondents) (EPS) (dismissing fir pragecutorial discretinn where ©GC unable to ideritify
any individual associated with phone calls).

3 We note zleo that in MUR. 6429 (Unknown Respandents), the Commissian voted 2-3 against a recommendation to
investigate to learn the type of entity that paid for mailers and phone calls critical of a House candidate to determine
if disclaimers were needed. In the instunt case, the message on the billseards is clearly expruss advoodcy, making
the naxd for disriitimers obxvious vegardiess of the'type of entity that paid for thein,
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the expenditures associated with the billboards should have been disclosed as independent
expenditures. The Act provides that “every person (other than a political committee) who makes
independent expenditures in an aggregaté amount or value in excess of $250 during a calendar
year” must file a statement disclosing information about the expenditures. 2 U.S.C. § 434(c)(1);
11 C.F.R. § 109.10(b). Among other things, the statement must disclose the identity of each
person who made a contribution in excess of $200 for the puspoue of fintheriag the teported
indepamdrnt expenditine, whether the independﬂ;xt expenditure supports ar opposes the candidate
invalved, and whether it was coondinated with any cardidate. 2 U.S.C. § 434(c)(2); 11 C.FR.

§ 109.10(e).

In his response and as quoted in the Lufkin News Article, Hicks claims that the billboards
were financed by an individual or individuals. Further, it appears likely that the signs cost more
than $250, Accordingly, there is reason to believe that the payments for the billboards should
have been disclosed as independent expenditures.

Although this allegation was not specifically raised by the complainants, it flows directly
and unavoidably from the nature of the communication described in the complaints as express
advocacy and as itlentified in the akached photo'griph of the billboards. Therefore, we
reaemnymd that the Comeninicm also find nmsan to believe timt unjmown resposidents violated

2 U.S.C. § 434(c) by iling to file an independant expenditure repert.’
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IV. RECOMMENDATIONS

1.
2.
3.

Find reason to believe Unknown Respondents violated 2 U.S.C. § 441d.

Find reason to believe Unknown Respondents violated 2 U.S.C. § 434(c).
Take no action at this time as to Mark Hicks and JM Management.

Authorize the use of compulsory process in this matter.
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5. Approve the appropriate letters.

-

Anthony Herman
General Counsel

0d T BY:
Date : DaniefA. Petalas
Associate General Counsel for Enforcement

Q. Luckett
Acting Assistant General Counsel

Lo ol

Elena Paoli
Attorney

Attachment
1. Photograph of billboard and highway
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